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In 2008, a conservative policy group pushed a ballot measure to add the defi nition of marriage as 
between a man and a woman to the state Constitution. 56 percent of Arizona’s voters approved. 

The appeal would be heard by the 9th Circuit, but 
the court has already signaled how that would end.

If the issue remains unresolved, 
it will become the responsibility 
of new leaders.

Both cases are pending before 
U.S. District Judge John Sedwick.

If Sedwick overturns the ban, it would 
be up to Arizona Attorney General Tom 
Horne to decide to appeal or comply.  

If Arizona’s ban is struck down, Horne 
would again have to decide to either comply 
or appeal to either an expanded 9th Circuit 
panel or to the U.S. Supreme Court. 

If the Supreme Court does not hear the case, the ruling from 
the 9th Circuit Court of Appeals stands, and Horne could 
comply, lifting the ban on same-sex marriage.

However, Horne, would not be forced to take action. He could 
wait out the rest of his term as attorney general and leave the 
unresolved issue for his successor. 

From Horne, the process would 
fl ow to the county clerks ... 

If Sedwick rules to 
overturn the ban ...

Two lawsuits were fi led in U.S. District Court in Phoenix seeking to end Arizona’s ban on same-sex marriage, 
saying it violates the equal-protection clause of the 14th Amendment to the U.S. Constitution. 

New data suggests that 

opinions appear to be changing. 

Public Policy Polling in March 

reported that 49 percent of 

Arizona voters support 

same-sex couples marrying, 

with 41 percent opposed. 

If Horne appeals the 
Sedwick ruling ...

If Horne complies with 
Sedwick’s ruling ...

If Horne complies 
with the 9th Circuit ... 

If Horne appeals ...

If Horne appeals, the case could be heard by the 
Supreme Court, but the high court might be unlikely to step in.

Same-sex marriage 
becomes legal in Arizona.

If Sedwick rules 
to uphold the ban ...

How same-sex marriage may become a reality in Arizona
A series of court actions on different ends of the country last week provided the strongest indication yet that Arizona’s long-standing ban on

same-sex marriages may soon fall. In Washington, D.C., the U.S. Supreme Court declined to rule on measures in five states, effectively

allowing gay marriage in those states. And in San Francisco, the 9th U.S. Circuit Court of Appeals, which oversees Arizona and several other

Western states, struck down bans in Idaho and Nevada. The following is a look at how Arizona got to this point.

The Center for Arizona Policy, a non-profit Christian-based advocacy group led by Cathi Herrod, was behind the measure. Arizona voters had previously voted to
define marriage as between one man and one woman, but the 2008 measure enshrined it in the state Constitution. Herrod’s group is a powerful lobbying influence
at the Legislature. Herrod has said they won’t give up on traditional marriage but refuses to say whether she’ll push legislation next session on the issue.

THE FIRST LAWSUIT, Connolly et al vs. Maricopa, Pinal and Coconino county clerks,
was filed in federal court in January on behalf of seven Arizona couples. The suit
argued that the state’s law deprived the couples of equal protection and due proc-
ess under the Constitution. Five of the couples have legally wed in other states and
seek recognition of their marriages in Arizona.

THE SECOND SUIT, Majors et al vs. Tom Horne, et al, was filed in March with the help of
national advocacy group Lambda Legal. Eight couples are now represented. The lawyers
on this case have already succeeded in winning recognition for one marriage after Fred
McQuire lost his husband, George Martinez, to cancer. The two had married in California
and McQuire wanted Martinez named as his spouse on the death certificate.

Sedwick is an Alaska-based judge who helps pick up cases in Arizo-
na. Plaintiffs attorneys have asked him to rule the law unconstitu-
tional based on the 9th Circuit opinion, and he’s widely expected
to do so. The question is just when. Sedwick has indicated in prior
court findings that he expected the law to be struck down. 

Experts say it is highly unlikely that Sedwick would
rule to uphold the ban given that the court above
him, the 9th Circuit U.S. Court of Appeals (which
oversees Arizona), last week overturned bans in
Idaho and Nevada. However, if that were to
happen, the plaintiffs in both suits would likely
appeal to the 9th Circuit.

Outside attorneys say Horne, a Republican, has the authority to
interpret the 9th Circuit opinion as applying to Arizona and then
direct county clerks to immediately begin issuing licenses to same-
sex couples. There’s no indication he’ll do that. His office has said
he is still analyzing the opinion and waiting to see what happens
in the courts. Horne is working with the Alliance Defending Free-
dom, an Arizona-based Christian legal group that is defending
Arizona’s marriage law for free. 

Arizona’s county clerks would begin issuing
marriage licenses to same-sex couples as soon as
they got word from Horne. License wording would
likely be changed from husband/wife to spouse 
to be more gender-neutral. A spokesman for
Maricopa County’s clerk says the office has been
anticipating the change and is ready for it. 

The court has jurisdiction over Alaska, Arizona,
California, Hawaii, Idaho, Montana, Nevada, Oregon
and Washington. It could hear an appeal and either
uphold or overturn Arizona’s ban as well. Last week,
however, a three-judge 9th Circuit panel overturned
marriage restrictions in Nevada and Idaho. The
decision sets a precedent for the other states in the

circuit, three of which — Arizona, Montana and
Alaska — currently have same-sex marriage bans.
Attorneys in the two Arizona cases say they will file
motions requesting that Sedwick overturn Arizona’s
ban based on the 9th Circuit decision. Same-sex
marriage was already legal in Washington, Oregon,
California and Hawaii.

The high court started the rush toward legal same-sex marriage on June 26, 2013, when it overturned parts of
the federal Defense of Marriage Act and upheld a lower-court ruling that invalidated California’s voter-approved
same-sex marriage restrictions. Last week, the high court declined to hear appeals of lower-court decisions over-
turning marriage laws in five other states. Two days later, Supreme Court Justice Anthony Kennedy stayed the
9th Circuit’s decision in Idaho. The stay was lifted Friday, and Idaho and Nevada have both begun to issue mar-
riage licenses to same-sex couples. The high court could accept another gay-marriage case, but that is considered
unlikely unless a federal appeals court upholds a state’s marriage ban. 

The issue could be resolved by the time the next
attorney general and governor are sworn in
Jan. 13. If not, it could be up to them to decide
how far to pursue appeals. Republican governor
candidate Doug Ducey and Republican attorney-
general candidate Mark Brnovich support Arizo-
na’s current definition of marriage. Democratic
governor candidate Fred DuVal and Democratic
attorney-general candidate Felecia Rotellini have
said they support same-sex couples marrying. 
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